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In the Court of Appeals of the District of Columbia. 


No. 1925. 

Walter V. R. Berry, Appellant, 

vs. 

District of Columbia. 


a Supreme Court of the District of Columbia. 

« 

At Law. No. 44777. 

Walter V. R. Berry, Plaintiff, 

vs. 

District of Columbia, Defendant. 

United States of America, District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:- 

1 Declaration. 

Filed July 2, 1901. 

In the Supreme Court of the District of Columbia, 

At Law. No. 44777. 

Walter V. R. Berry, Plaintiff, 

vs. 

District of Columbia, Defendant. 

The plaintiff sues the defendant, a municipal corporation under 
the laws of the United States. 


I. _ f i 

First Count. 

For that before and at the time of the committing of the griev¬ 
ances hereinafter mentioned, the plaintiff was in possession, and 

1—1925a 
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was the owner, of a certain piece or parcel of land situate and being 
in the City of Washington, District of Columbia, located on the 
northwest comer of certain streets in said city known as Seventeenth 
street and I Street, northwest, and was desirous of erecting on said 
land a certain building of the height of, to wit, one hundred and ten 
feet. And the plaintiff on, to wit, the 17th day of March, 1898, 
applied to the defendant, in writing, for permission to erect upon 
said land a building of said height, to wit, of the height of one hun¬ 
dred and ten feet, which said permission was by the defendant 
lawfully and duly granted, in writing, on, to wit, March 81st, 1898. 
And the plaintiff thereupon, relying upon said permission of the 
defendant thereafter, to wit, between the 81st day of March, 
2 1898, and the 4th day of July, 1898, at great expense, to wit, 

at an expense of twenty-five hundred dollars ($2500.00) 
prepared and caused to be prepared plans and specifications and 
drawings, necessary and preliminary to the erection of said build¬ 
ing to said height of, to wit, one hundred and ten feet, as afore¬ 
said, and during the same period proceeded also to organize, form, 
complete and incorporate, and did organize, form, complete and in¬ 
corporate, at great expense, to wit, at an expense of twelve hundred 
dollars ($1200.00), an association or company under the laws of 
the State of West Virginia, for the purpose of erecting said build¬ 
ing on said land. And the plaintiff on, to wit, the 20th day of 
May, 1898, duly filed said plans and specifications and drawings in 
the office of the building inspector of the District of Columbia, and 
applied in due form of law for a permit for said building of said 
height, to wit, of the height of one hundred and ten feet, as afore¬ 
said, said plaintiff having then and there during all of said proceed¬ 
ings and in the preparation and procurement of said plans, specifi¬ 
cations and drawings, and in the organization, completion, and in¬ 
corporation of said association or company, as aforesaid, relied upon 
the said permission to erect said building of said height, as afore¬ 
said. And it thereupon became, and then and there was, the duty 
of the defendant to issue said permit to the plaintiff for the erection 
of the said building of said height, as aforesaid, but, on to wit, the 
5th day of July, 1898, the defendant, neglecting its said duty in 
that behalf, wrongfully and wilfully refused and notified 
8 the plaintiff of its refusal to issue a permit to the plaintiff to 
erect on said land said building, or any building of said 
height, and on said last mentioned date refused, and notified the 
plaintiff, in writing, of its refusal, to allow or permit the plaintiff 
to erect said building of said height, as aforesaid, by reason of which 
said wrongful and negligent refusal the plaintiff lost the large sums 
of money which he had theretofore expended as aforesaid in and 
about the preparation and completion of the said plans, specifica¬ 
tions and drawings and in organizing, forming, completing and in¬ 
corporating the said association or company to erect said building 
and by reason whereof also the value of said land was greatly de¬ 
preciated, whereby the plaintiff was damaged in the sum of five 
thousand dollars ($5,000.00), wherefore he brings his suit. 

And the plaintiff claims under this count the sum of five thousand 
dollars ($5,000.00), besides costs of suit. 
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II. 

Second Count. 

For that heretofore, to wit, on the 31st day of March, 1898, the 
plaintiff was in the possession of and was the owner of certain land 
in the City of Washington, in the District of Columbia, and on said 
day the defendant duly and lawfully authorized the plaintiff to 
erect on said land a building of the height of, to wit, one hundred 
and ten feet, and, thereafter, the plaintiff, relying upon such au¬ 
thorization, incurred certain necessary and proper expenses in and 
about the erection of said building in the sum of, to wit, five 

4 thousand dollars ($5,000.00), and after the plaintiff had so 
incurred said expense the defendant on, to wit, the 5th day 

of July, 1898, refused to permit the plaintiff to erect on said land 
said building, or any building, of said height, and prevented the 
plaintiff from erecting on said land said building or any building of 
said height, by reason of which said wrongful refusal and preven¬ 
tion the plaintiff lost the money so expended by him and was dam¬ 
aged in the sum of five thousand dollars ($5,000.00), wherefore he 
brings his suit. 

And the plaintiff claims under this count the sum of five thou¬ 
sand dollars ($5,000.00), besides costs of suit. 

xV. S. WORTHINGTON, 

Attorney for Plaintiff. 

Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays occurring after the day 
of the sendee hereof; otherwise judgment, 

A. S. WORTHINGTON, 

Attorney for Plaintiff. 

5 General Issue. 

Filed February 5, 1903. 

In the Supreme Court of the District of Columbia. 

At Law. 44777. 


Walter Y. R. Berry, Plaintiff, 

vs. 

The District of Columbia, .Defendant. 

The defendant for plea to the plaintiffs declaration, filed herein, 
and to each and every count thereof, says it is not guilty in manner 

and form as alleged. A B DXJVA LL, 

E. H. THOMAS, 
Attorneys for Defendant. 
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Joinder of Issue. 

Filed February 6, 1903. 

In the Supreme Court of the District of Columbia. 

At Law. No. 44777. 

Walter V. R. Berry, Plaintiff, 


vs. 

The District of Columbia, Defendant. 

The plaintiff joins issue upon the defendant’s plea to the plain¬ 
tiff’s declaration. 


A. S. WORTHINGTON, 

Attorney for Plaintiff. 


6 Agreed Statement of Facts. 

Filed June 11, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 44777. 

Walter V. R. Berry, Plaintiff, 

vs. 

The District of Columbia, Defendant. 

It is hereby stipulated and agreed between the respective parties 
hereto, by their attorneys, that the trial by the jury in the above 
entitled cause shall be, and the same is, hereby waived and that the 
case may be heard by any Justice of the Supreme Court of the Dis¬ 
trict of Columbia, holding a Circuit Court, on the following agreed 
statement of facts. 

The plaintiff, Walter V. R. Berry, a citizen of the District of' 
Columbia, was in 1898 the owner of the property situated on the 
Northwest corner of 17th and I streets, N. W. in the City of Wash¬ 
ington, containing 9460 square feet, which he had purchased for 
$69,200. The frontage of said laud on 17th Street is 120 feet and 
on I Street is 78 feet. That said 17th Street was then and still is 
a residence street on each side of Farragut Square at the point indi¬ 
cated, and the property is situated as shown and delineated on plats 
hereto annexed, marked Exhibits “A” and “B” and made a part 
hereof. Said Farragut Square is a Government Reservation 

7 and not under the control or in the custody of the District 
of Columbia. 

In the Spring of 1898 the plaintiff endeavored to interest capi¬ 
talists in erecting a large modern apartment house on said property. 
After some effort, he succeeded in doing so, his backers agreeing 
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to furnish the necessary funds, provided the proposed apartment 
house could be built to a height which would make ten stories possi¬ 
ble, that is, to a height of 110 feet. 

At that time, the Building Regulations of the District of Colum- 
bit, made and promulgated by the Commissioners of the District of 
Columbia, and in force in the District, contained the following sec¬ 
tions covering the granting of permits and the height of buildings, 
to-wit: 


Office of the Commissioners 
of the District of Columbia, 

Washington, July 31, 1897. 

Whereas the act of Congress approved June 14, 1878, provides 
that the Commissioners of the District of Columbia shall make and 
enforce such building regulations for the said District as they may 
deem advisable, and that the regulations so made shall have the 
same force and effect within the District of Columbia as if enacted 
by Congress, it is Ordered: 

First. That the following are hereby made and promulgated as. 
the Building Regulations of the District of Columbia, and shall con¬ 
trol the construction, erection, maintenance, repair, and removal of 
all buildings, as defined in these regulations, and their appurten¬ 
ances, within the District of Columbia, with the exception of those 
owned by or under the sole control of officers of the United 
States. 


8 Second. These regulations are subject to modification or 

repeal by Congress or by the Commissioners of the District 
of Columbia as the public interests shall require. 


JOHN W. ROSS, 
JOHN B. WIGHT, 
W. M. BLACK, 

Commissioners of the District 1 of Columbia . 

Attest * 

WILLIAM TINDALL, Secretary. 


Sect. 4. The Inspector of Buildings shall be charged, under the 
supervision of the Commissioners, with the survey and inspection of 
buildings and the enforcement of these regulations, and with such 
other duties in respect thereto as the Commissioners may assign to 
him and while holding his office shall not engage or be interested 
in business as an architect or builder in the District. 

Sect. 5. He shall sign and issue all permits, certificates and 
notices under these regulations; keep on file all applications, plans 
of buildings for public assemblies and notices received; keep the 
record of all violations of these and all matters relative thereto, and 
report them, when necessary, to the Commissioners; keep blanks for 
permits, certificates, notices, applications and complaints; make an¬ 
nually a report of the operations of his office, and such other reports 
as may be required by the Commissioners. 

9 Sect. 24. Applications for permits shall be made in writ¬ 

ing by the owner or his agent, and shall state clearly and 
fully the work contemplated to be done, and shall be made upon 
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forms or blanks to be issued for tlie purpose by the Inspector of 
Buildings. In all cases drawings and specifications sufficient to 
enable the Inspector of Buildings to obtain full and complete in¬ 
formation as to the extent and character of the work to be done 
shall be presented with such application. If the matter mentioned 
in any application for a permit, or in the plans or specifications ac¬ 
companying and illustrating the same, indicate to the Inspector of 
Buildings that the work to be done is not in all respects in accord¬ 
ance with the provisions of the building regulations, he shall refuse 
to issue a permit until such application and plan and specifications 
shall have been made to conform in every respect to the requirements 
thereof. When such application and plans and specifications con¬ 
form to these regulations, the Inspector of Buildings shall issue a 
permit, and shall file such application, and shall apply to such plans 
and specifications an official stain]) stating that the drawings and 
specifications to which the same shall have been applied, comply 
with the terms of these regulations. The plans and specifications 
so stamped shall then be returned to such applicant. 

In all cases where permits are issued by the Inspector of Build¬ 
ings, contingent upon the written consent of property owners or 
residents, the document containing such written consent,- must be 
made a permanent record of the office of the Inspector of Build¬ 
ings. 

10 Sect. 40. No building shall be erected or altered on any 

street in the District of Columbia to exceed in height above 
the sidewalk the width of the street in its front; and in no case shall 
a building exceed ninety feet in height on a resident street, nor 
one hundred and ten feet on a business street as defined in these 
regulations, except on avenues one hundred and sixty feet wide, 
where a height not exceeding one hundred and thirty feet may 
be allowed when the lot is of sufficient frontage and depth, in the 
judgment of the Commissioners, to justify the same. Provided, 
That the height of buildings on corner lots, in all cases, shall be 
regulated by the limitations governing on the broader street. 

"And provided further, That spires, towers, and domes may be 
erected to a greater height than the limit hereinbefore prescribed, 
when approved by the Commissioners of the District of Columbia. 

After an examination of said regulations, being uncertain whether 
a building of the height of 110 feet would be permitted on said 
property by the Authorities of the District, and learning from the 
Inspector of Buildings that the question of height of buildings 
fronting on squares intersected by avenues had never been deter¬ 
mined, the plaintiff together with his architect on March 17, wrote 
the following letter, to wit: 


March 17th, 1898. 

Captain W. M. Black, Engineer Commissioner, D. C. 

Dear Sir: We propose to erect, on Farragut Square, at 
11 the northwest corner of Seventeenth and “I” Streets, an 
Apartment House, which we intend shall be strictly up to 
date and as handsome as money can make it; a building that will 
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be ail ornament and a credit to the City of Washington in every 
respect. 

In examining the building regulations we find that the height 
of buildings is limited by the width of the broadest street upon 
which the property abuts and that, in this case, the distance between 
the building lines on the East and West sides of seventeenth street 
is about 375 feet. 

We presume that it would hardly be reasonable to expect that a 
building of this height will be permitted, at the same time the con¬ 
ditions surrounding this locality are so different from those gen¬ 
erally encountered, that the prescribed limit of 90 feet would seem, 
in our opinion, to be applicable only in cases where building lines 
are established on both sides of the street. 

The speedy settlement of this point is of the utmost importance 
to us and in order to enable us to proceed with our plans we desire 
to be granted the privilege of conferring with you at the earliest 
possible day. 

We enclose herewith a photograph of the proposed structure, 
which will furnish you with some idea of its character. 

Awaiting an early reply, we beg to remain, 

Very truly yours, 

WALTER V. R. BERRY. 

A. F. ROSENHEIM, Architect. 

12 As no answer was received to said letter and as it was most 
important to the plaintiff that, if said proposed apartment 

were to be erected, work should be begun at the earliest possible day, 
the plaintiff together with his architect, on March 24, 1898, wrote 
the following letter, to-wit: 

March 24th, 1898. 

Dear Sir: Referring to our letter of the 17th inst., in regard to 
the proposed erection of an apartment house on Farragut Square, 
we stated that we found, upon examination of the Building Regula¬ 
tions, that the heights of buildings is governed by the width of the 
broadest street upon which the property abuts, and that, in this case, 
the distance between the building lines on the East and West Sides 
of Seventeenth Street is about 375 feet. 

We are informed by Mr. Brady, Inspector of Buildings, that the 
question of the height of buildings fronting on squares has never 
been determined. 

We propose to put up a building that will be a great ornament 
and credit to the neighborhood and to the City, and one that will 
be, architecturally and practically, the most beautiful that money 
can make. We find, however, that it will be impossible to place it 
upon a paying basis, unless we are allowed to erect it to a height of 
say one hundred and ten feet, such height to be figured to the top 
line of the cornice and not to include any kind of sloping roof. 

13 The speedy settlement of this point, as previously stated, is 
of vital importance to us and we request that the matter be 
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passed upon as soon as possible. Awaiting an early reply, we beg 
to remain, 

Very truly yours, 

WALTER V. R. BERRY. 

A. F. ROSENHEIM, Architect. 

Capt. W. M. Black. 

On March 31,1898, the plaintiff was furnished by the Secretary 
to the Commissioners of the District with copy of an extract from 
the minutes of the Board of Commissioners. This copy is as follows: 

Office of the Commissioners of the 

District of Columbia, Washington. 

Extract from Minutes of Board of Commissioners of March 31^1898. 

In the matter of the proposed erection at the northwest corner of 
17th and I Streets northwest of an apartment house (L. R. 12358 
E. D.) Commissioner Ross submitted the following memorandum, 
in which Commissioner Black concurred: 

Section 4 of the Building Regulations of the District of Columbia 
in regard to the height of buildings provides for an exception where 
a height exceeding 130 feet may be allowed on avenues 160 feet 
wide. In view of the fact that the space in front of this proposed 
structure is over 300 feet wide, there is no question in my 
14 mind that the spirit of the regulation, and indeed its letter, 
allows the erection of said building on the corner of 17th and 
I streets, northwest, of the height proposed in this application. 

Official copy furnished Mr. Walter Y. R. Berry. 

By order: 

W. TINDALL, Secretary. 

And on the following day, April 1,1898, the plaintiff received 
from the Office of the Engineer Commissioner of the District the fol¬ 
lowing letter: 

Address answer to the Engineer Commissioner. 

No. 12358-1. 


Captain W. M. Black, 

Engineer Commissioner. 

Captain Edward Burr, 

Assistant in Charge of Water, Lighting, 
Building and Parking Divisions, Sur¬ 
veyor and Subdivision of Land. 
Captain Lansing H. Beach, 

Assistant in Charge of Sewer and 
Plumbing, Street and Road Divisions, 
Permit Office, Stables and Property. 
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Office of the Engineer Commissioner, 
District of Columbia, Washington, Apr. 1,1898. 

Mr. Walter V. R. Berry, 344 D Street N. W., Washington, D. C. 

Dear Sir : Referring to your letters of the 17th and 24th ultimo, 
with regard to the erection of an apartment house corner of 17th 
and I streets, N. W., facing Farragut Square, I have to advise 

15 you that the Commissioners have decided that, i$ view of the 
fact that the space in front of the proposed building is over 

300 feet wide, you will be allowed to construct proposed building to 
the height desired, that is, 110 feet. 

Very respectfully, EDW. BURR, 

Capt., Gorps of Engineers. 

The plaintiff, in pursuance of said notifications, proceeded imme¬ 
diately with his preparations. He engaged an architect to prepare 
elaborate plans for the construction of an absolutely fireproof modern 
apartment house of the latest design, with every modern improve¬ 
ment, the estimated cost of said building to be $500,000. Work on 
said plans was carried on day and night, in order to have them 
completed in time to begin construction work during the month of 
June, this being necessary in order to have the building ready for 
occupancy by the Autumn of 1899. While said plans were being 
prepared, the plaintiff proceeded with his preparations to build said 
apartment house, viz: He organized a Company, under the laws of 
West Virginia, called the Farragut Building Company, for the pur¬ 
pose of erecting said apartment house; all of the shares of the stock 
of said Company, except four (the nominal number required by the 
laws of the State of West Virginia for the qualification of Directors) 
were owned by him and stood in his name. He repeatedly visited 
New York, Boston and Pittsburg and entered into communication 
with material men of every kind and induced many of them to 
agree to enter into building contracts, stock in said Company to be 
taken by them in part payment for their material. After 

16 much effort and much time expended by the plaintiff, he was 
successful in his efforts, so that, when, about the middle of 

May, 1898, the said plans were completed the plaintiff was ready to 
proceed immediately with the construction of the building. 

On or about May 25, 1898, the Farragut Building Company, by 
Walter V. R. Berry, President, filed the completed plans of said 
building with the Inspector of Buildings for his approval and made 
application for permit to build, which application was the first and 
only formal application made under the provisions of Section 24 of 
the building regulations up to that date. Said application is in the 
following words and figures: 
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No. —. 

Application for Permit to Build. 

Brick and Stone. 

Washington, D. C., May 25th, 1898. 

To the Inspector of Buildings: 

The undersigned hereby applies for a permit to build according 
to the following specification: 

1. State how many buildings to be erected. One. 

2. Material. Steel frame — fire-proofed — stone —brick — Terra 
Gotta. 

8. What is the owner’s name ? The Farragut Building Company. 
4. “ Architect’s “ A. F. and S. F. Rosenheim—Bos¬ 

ton, Mass. 

5 ^ Builder’s ^ ■ - - - — 

6. “ location ? N. W. Corner 17th & I Sts. Lot 78' x 120' 

Square No. 126. 

7. “ nearest street ? Farragut Square and I Street. 

8. “ purpose of the building: Apartments. 

9. If a dwelling, for how many families ? —. 

17 10. Is there a store in the lower story ? No. 

11. Will the building be erected on solid or filled land ? 

Solid. 

12. Size of lot, No. of feet front, 120; No. of feet rear, 120; No. of 
feet deep, 78. 

13. Size of building, No. of feet front, 115; No. of feet rear 115; 
No. of feet deep 78; No. of stories in height, 10; No. of feet in 
height from sidewalk to highest point of roof, 110:0". 

14. No of feet in height from level of sidewalk to highest part of 
wall, 113;9". 

15. No. of feet in height from sidewalk to eaves, 107.9". 

16. Size of back building, — feet long; —; feet wide; —; No. 
of stories —. 

17. Material of foundation, Portland Cement Concrete—Steel 
beams; limestone. 

18. Thickness of external walls: Cellar or basement 30"; 1st 
story 17"; 2d story 17" ; 3d story 13"; 4th story 13"; 5th story 
13"; 5th story 13 "; 6th story 13"; 7th story 13"; 8th story 13"; 
9th story 13". 

18. Thickness of party walls: Cellar or basement —; 1st story —; 
2d story —; 3d story —; 4th story —; 5th story —; 6th story —; 
7th story —; 8th story —; 9th story —. 

19. What will be the materials of the front ? Stone—Brick—T. 
Cotta. If of stone what kind ? —. 

20. Will the roof be flat, pitch, or mansard ? Flat. Material of 
roofing, Asphalt or Cement. 

21. Are there any oriels? Yes (5); height 80 feet; width 11:6"; 
projection 4:0"; form —. 

22. What will be the means of access to the roof? By 2 elevators 
and 2 stairways. 
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23. Are there any hoistways? 2-p. Elevators. How protected? 
Screens. 

24. How is the building heated? By Steam or Hot Water. 

25. Are there any bay windows ? Yes (4); height 113:9" x 80:0"; 
width 14:0"—11:6''; projection4:0"; form—. 

26. Are there any tower projections? No ; height —; width —; 
projection —. 

27. Are there any show windows? No; form —; projection 

18 28. What will be the projection of steps from building line ? 
11 : 0 ". 

29. Are there vaults? 1 Coal Vault; Dimensions 6:6" x 26:0". 

30. Will there be an area? 3 areas; w T idth 6:6"-2:6"; how pro¬ 
tected? Sidewalk lights—Kails—Gratings. 

31. Will there be any cellar steps? Yes; how protected? Iron 
railings. 

32. Is the lower story to be used for business purposes of an y 
kind? No. 

33. What is the estimated cost of the improvement? About 
$400,000. 

34. Have deposited $— as required by order of Commissioners. 

35. Is there a sidewalk or improved roadway ? Both. 

36. Collector’s receipt, No. — Date-. 

37. What is the height of first floor above sidewalk or parking ? 
About 3:0" above parking at Main Entrance. 

38. Has the curb grade been obtained f or- computing engineer ? 
Yes. 

39. What is the height of the present terrace or parking above 
curb ? Continuation or slope of sidewalk. 

40. What will be the height and grade of proposed terrace or 
parking ? The same as the present grades. 

Signature: THE FAKRAGUT BUILDING CO. # 
By W. V. R. BERRY, Pres’t. 

Address: Fendall Building. 

Thereafter and prior to the 13th of June, 1898, the plaintiff was 
informed that the application would be denied on the ground that 
a permit could not be issued to erect a building at this locality of a 
greater height than 90 feet under the Building Regulations. 

Thereafter, the following letter, dated July 5,1898, was sent and 
received by the plaintiff, to-wit: 

19 E. D. 12,358/10. B, 1950. 

C. O. 230671. 

Office of the 

Commissioners of the District of Columbia, 

Washington, July 5, 1898. 

Mr. W. V. R. Berry, President The Farragut Bldg. Co., Fendall 
Bldg. 

Dear Sir : The Commissioners direct me to notify you that your 
application of May 15th, 1898, to erect an apartment house 110 feet 
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high* on the northwest corner of 17th and I Streets northwest, square 
126, is denied. 

Very respectfully, W. TINDALL, 

Secretary Board of Commissioners, D. C. 

After said letter of July 5, 1898, the plaintiff himself personally 
went to one of the Commissioners of the District of Columbia and 
demanded the issuance of said permit to said plaintiff personally 
for the erection of a building on said property of a height of 110 
feet, which demand was refused by said Commissioner, which action, 
however, does not appear of record. 

By reason of the refusal to allow the erection of said apartment 
house to a height of more than 90 feet, the plaintiff’s backers, who 
had agreed to furnish the necessary funds, as well as the material 
men had agreed to take stock in part payment for their ma- 
20 terial, on condition that the building could be erected to a 
height of 110 feet, declined and refused to proceed further. 

Thereafter, the plaintiff for the purpose of trying to interest other 
persons to unite with him in the erection of an apartment house of 
the height of only 90 feet, caused an- application to be filed by the 
Farragut Building Company with the Building Inspector for a per¬ 
mit to erect an apartment house on said property to the height of 
90 feet, and thereafter a permit for the erection of an apartment to 
the height of 90 feet was duly issued to said Farragut Building Com¬ 
pany on the 8th day of October, 1898; but the plaintiff was unable, 
after repeated efforts, to interest other persons to unite with him in' 
the erection of an apartment house to the height of only 90 feet and 
was, therefore, compelled on or about August 8, 1900, to abandon 
his efforts to erect an apartment house on said property. The charter 
of said company subsequently lapsed through non-user. 

By reason of the foregoing the plaintiff suffered great damage and 
lost the large sums of money which he had expended in his prepara¬ 
tion for the erection of said apartment, to wit: 

Paid architect for services in connection with drawing 


plans for apartment house. $2500.00 

Paid travelling and other expenses of architect. 200.00 

Paid personal and travelling expenses in connection with 
procuring contracts with contractors and material-men 
for the erection of said building, at least the 

21 sum of. 500.00 

To time and services of plaintiff in connection with 
procuring contract with contractors and material-men, 

etc., at least the sum of. 1200.00 

Paid for charter, etc. for Farragut Building Company.. . 250.00 


$4650.00 

As to these items it is agreed that the amount of such is correctly 
stated and, if the defendant be liable in this cause, such sums as the 
Court may find to be proper elements of damage may be allowed in 
the finding of the Court. 
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It is further stipulated and agreed between the parties hereto that 
all the facts contained in the Agreed Case shall be subject to legal 
objection as to their competency and relevancy to the issues joined 
in this cause, and that the same may be excluded upon such objec¬ 
tion by the trial justice hearing and deciding this cause. 

And it is further stipulated and agreed between the parties hereto 
that this Agreed Case, together with the objections of counsel, and 
the rulings of the Court thereon and the exceptions of counsel noted 
to said rulings shall constitute the Bill of Exceptions herein in any 
appellate proceedings, as though the testimony had been regularly 
introduced by the examination of witnesses, in the presence of judge 
and jury and the objections had then been duly entered, ruled upon 
and excepted to. 

BENJAMIN S. MINOR, 

Attorney for Plaintiff. 

E. H. THOMAS, 

Attorney for Defendant. 


22 Supreme Court of the District of Columbia. 

Friday, June 12, 1908. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

* ***** * 

At Law. No. 44777. 

Walter V. R. Berry, PhtT, 
vs. 

The District of Columbia, Deft. 

Now come here as well the plaintiff by his Attorney Mr. B. S. 
Minor as the defendant by its Attorney Mr. H. P. Blair and file a 
stipulation in writing with the Clerk of the Court, waiving a trial 
by jury; whereupon after hearing the evidence in the case, the Court 
finds the matters of difference between the parties in favor of the 
defendant. 

Therefore it is considered that the plaintiff take nothing by his 
suit, and that the defendant go thereof without day, and recover 
against the plaintiff the costs of its defense, to be taxed by the Clerk, 
and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and upon motion the penalty of the bond for 
costs on said appeal is hereby fixed in the sum of one hundred dol¬ 
lars ($100.) 


Memorandum. 

June 23, 1908.—Appeal Bond filed. 
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23 • , Stipulation of Counsel. 

Filed June 26, 1908. 

In the Supreme Cotu^. -of* the District of Columbia. 

* •*. 

At Law.. *Ifo* > 4477;7 a . 

. * * * ^ 

Walter V. R. Berry , 

vs. 

District of Columbia. 

It is this 24th day of June, 1908, stipulated and agreed by and 
between counsel for the plaintiff and defendant in the above entitled 
cause, that the record on appeal to the Court of Appeals of the Dis¬ 
trict of Columbia shall be as follows: (1) Declaration, (2) Pleas, 
(3) Joinder of issue, (4) Agreed statement of facts, (5) Entry of 
judgment, (6) Memorandum of appeal and bond. 

It is further stipulated and agreed that the two plats filed as ex¬ 
hibits with the agreed statement of facts shall not form a part of 
the record, but that either party shall have the right to use and 
refer to the same in the argument before the Court of Appeals. 

BENJAMIN S. MINOR, 

Attorney for Plaintiff , 

E. H. THOMAS, 

Attorney for Defendant. 


24 Supreme Court of the District of Columbia. 

United States of America, District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
23, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 44777 At Law, wherein Walter 
Y. R. Berry is Plaintiff and District of Columbia is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of July, A. D. 1908. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
1925. Walter V. R. Berry, appellant, vs. District of Columbia, 
Court of Appeals, District of Columbia. Filed Jul- 21, 1908. Henry 
W. Hodges, clerk. 






